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No. 12,923 


QUESTION PRESENTED 

The facts disclose that two and a half months elapsed 
between arraignment and trial; that appellant had retained 
two attorneys who represented him up to the date of trial; 
that there were at least four continuances of the trial date; 
that retained counsel were permitted to withdraw from the 
case by the assignment judge on the morning of the trial 
because new counsel had been retained and had answered 
the case “ready”; that such new counsel then applied to 
the trial judge for permission to withdraw because of a con¬ 
flict of interest; that the trial judge then appointed one of 
the original attorneys as counsel, said counsel having 
represented appellant for eighteen years and also in this 
case; that appellant personally, at the onset of the trial 
informed the trial judge that he did not want the court 
assigned counsel to represent him; that the appellant was 
ably and effectively represented by court appointed counsel 
on the trial and that appellant testified in his own behalf. 

In the opinion of the appellee, the following question is 
presented: 

Did the trial court’s appointment of said counsel and its 
refusal to grant a fifth continuance violate appellant’s 
constitutional rights under the Sixth Amendment? 
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COUNTERSTATEMENT OF THE CASE 

On March 23, 1955, a three count indictment was filed in 
the District Court charging appellant with (1) making an 
assault with intent to kill in violation of Title 22, Section 501 
of the District of Columbia Code; (2) making an assault 
with a dangerous weapon in violation of Title 22, Section 
502 of the District of Columbia Code and (3) carrying a 
dangerous weapon on or about his person in violation of 
Title 22, Section 2204 of the District of Columbia Code 
(R. 1). On June 21, 1955, a jury found appellant guilty as 
charged (R. 9). Appellant was thereafter sentenced to 
serve a term of imprisonment of five years to fifteen years 
on Count One; three years to ten years on Count Two and 
three years to ten years on Count Three. These sentences 
were to run concurrently with each other but were to take 
effect upon the expiration of the sentence imposed in 
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Criminal Case No. 1217-54 (R. 16). Appellant now appeals 
from the judgment of conviction. 

On March 30, 1955, appellant was arraigned in District 
Court and pleaded not guilty. Myer Koonin, Esq., a mem¬ 
ber of the bar of the District of Columbia entered an ap¬ 
pearance for appellant and appeared with him at the 
arraignment (R. 2). The case then appeared on the As¬ 
signment Judge's calendar for April 12,1955. On April 15, 
1955, David Smith, Esq., entered an appearance for appel¬ 
lant. Thereafter the case was continued to April 28, 1955. 
On that day, it was continued to May 6, 1955. It was con¬ 
tinued again to May 20,1955. The case was finally set down 
for trial for June 17, 1955, at which time the facts com¬ 
plained of by appellant took place. 1 

On the morning of June 17, 1955, Messrs. Smith and 
Koonin appeared before Hon. Bolitha Laws, Chief Judge 
of the District Court, then presiding in the calendar and 
assignment court, and requested permission to withdraw 
from the instant case. There was submitted a consent bv 
appellant along with a statement by him that he had re¬ 
tained other counsel (R. 5). The judge permitted the with¬ 
drawal (R. 20), after noting that James K. Hughes, Esq. 
had marked the case readv earlier in the morning. No re- 
quest was made before Chief Judge Laws for a continuance 
either by appellant, Mr. Hughes, Mr. Smith or Mr. Koonin. 

The case was then assigned to Judge Letts for trial. Mr. 
Hughes then appeared before the trial judge and asked to 
be permitted io withdraw because of a conflict of interests. 
The court then inquired as to who prior counsel had been. 
Upon being advised that Messrs. Koonin and Smith had 
filed appearances but had been permitted to withdraw be¬ 
cause new counsel had been retained and was ready to go 
forward, the court called them to the bench regarding the 
situation (R. 27). 

Mr. Smith advised the court that he had represented the 

1 These continuance dates are set forth on the face of the District 
Court “jacket” containing the original papers on file in the court 
and, of course, was before the trial judge during the entire pro¬ 
ceeding. 
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Government’s chief witness and felt that he had a conflict 
of interest. Mr. Koonin stated that appellant expressed a 
strong desire that neither Mr. Smith nor himself represent 
him for the reason that he was dissatisfied with their han¬ 
dling of a prior case” (R. 27, 31, 32). In reply to the court’s 
question as to whether he had been employed by appellant 
in the instant case, Mr. Koonin stated that he had been em¬ 
ployed but had received no fee (R. 28). The court then 
appointed Mr. Koonin to represent appellant. It is appar¬ 
ent that one of the factors in reaching the decision was that 
the attorney had accepted the employment (R. 28). Mr. 
Smith was thereupon excused because he represented con¬ 
flicting interests (R. 33). The Government advised the 
court that the complaining witness had been brought to this 
jurisdiction from a federal penitentiary and that an impor¬ 
tant witness whom the Government had had great difficulty 
in subpoenaing had been finally found, was now available 
and might not be available shortly thereafter if a continu¬ 
ance was granted (R. 20, 29). Mr. Koonin had also advised 
the court that “I have known [appellant] for IS years. 
He was the very first client I have ever represented, and 
I have represented him in connection with every matter 
that he has ever been involved with, which have been many, 
and he tells me that he does not under any circumstances 
want me in this case” (R. 33). The prospective jury panel 
was then sworn (R. 34) and as the Government commenced 
to identify the case appellant stated to the court “I would 
like to have counsel of my own free choice” (R. 34, 35). 
The court replied “You have had that. Mr. Koonin was 
employed by you” (R. 35). The trial then proceeded. All 
appellant’s requests for instructions to the jury were 
granted except for those he withdrew (R. 7, 8, 372-374). 
The jury was polled (R. 376-379). This appeal followed the 
judgment of conviction. 


2 This prior conviction was reversed by this Court March 15, 
1955. Michael Lee v. United States, No. 12,765. 
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STATUTES INVOLVED 

District of Columbia Code (1951), § 22-501 provides: 

Assault with intent to kill, rob, rape, or poison .— 
Every person convicted of any assault with intent to 
kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with in¬ 
tent to kill, or wilfully poisoning any well, spring, or 
cistern of water, shall be sentenced to imprisonment 
for not more than fifteen years. 

District of Columbia Code (1951), 22-502 provides: 

Assault with intent to commit mayhem or with dan¬ 
gerous weapon. —Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 

Sixth Amendment, Constitution of the United States 
provides: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to 
have the assistance of counsel for his defense. 

SUMMARY OF ARGUMENT 

The transcript of the trial discloses that court appointed 
counsel, who had represented appellant for 18 years, 
rendered appellant effective assistance; that appellant sat 
throughout the entire trial with counsel; that he took the 
stand in his own behalf; that counsel’s cross-examination 
reflected great familiarity with all the facts and problems; 
that counsel made all necessary motions, objections and 
requests for instructions and that appellant vras aware of 
his rights regarding counsel at all times. 
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The record further discloses that no request for a continu¬ 
ance was made to the assignment judge by either of the 
three counsel for appellant. In fact the case was answered 
ready on the morning of the trial after many continuances 
were had. 

Under all these circumstances, appellant was not denied 
the right of counsel or effective assistance of counsel. Xor 
were there constitutional rights interfered with by the 
court or prosecution. The trial court did not abuse its dis¬ 
cretion by appointing able counsel to defend appellant and 
proceeding with the trial. 

ARGUMENT 

I 

Under All the Facts and Circumstances Disclosed to the Trial 
Judge the Latter Committed No Error in Appointing Counsel 
and Refusing a Continuance. Granting of Continuances 
Are Matters of Discretion Which the Trial Judge Did Not 
Abuse. 

The law has become well settled that the granting or re¬ 
fusal of a continuance is a matter of discretion of the judge 
to whom application is made. It is now established that 
“under elementary principles of review, a trial court’s 
ruling granting or refusing a continuance will not be re¬ 
versed except for abuse of discretion”. Neu field v. United 
States , 73 App. D. C. 174, 118 F. 2d 375 (1941), cert, denied 
(failure to comply with rules) 315 U. S. 798. 

Appellant’s main contention is that he was denied counsel 
of his own choosing. In effect he objects to the trial court’s 
decision in not permitting him a fifth continuance in order 
for him to hire new counsel or have the court appoint dif¬ 
ferent counsel at the time the trial was to commence. 

It should be noted at this point that no issue is presented 
to this Court that court-appointed trial counsel was in¬ 
effective or incompetent, or that appellant’s constitutional 
rights were prejudiced under the Fifth Amendment of the 
Constitution of the United States on that score. 

Regarding the specific point raised by appellant, there 



6 


are six decisions involving three cases in point or so closely 
related in the facts which are cited often by the courts. 3 
Neufield v. United States. infra; Swope v. McDonald, 173 
F. 2d 852 (9th Cir. 1949); McDonald v. Hudspeth, 113 F. 2d 
9S4 (10th Cir. 1940); United States v. Mitchell, 137 F. 2d 
1006 (2nd Cir. 1943); United States v. Mitchell, 138 F. 2d 
831 (Rehearing) cert, denied, 64 S. Ct. 785, and United 
States ex rel. Mitchell v. Thompson, 56 F. Supp. 683 
(DCSDXY) (1944). 

In Neu field, supra, the defendants were indicted on 
February 1, 1933 and arraigned on September 21, 1939. 
The lapse of time between indictment and arraignment was 


3 A. In Hawk v. Hann, 103 F. Supp. 138, cited by appellant, the 
court granted a writ of habeas corpus primarily because “it is 
readily apparent that there has been a denial of fundamental fair¬ 
ness, shocking to the universal sense of justice” (p. 149k It stated 
that there was not present effective assistance of counsel nor 
adequate judicial guidance so as to protect the accused. Petitioner 
had neither opportunity nor ability to prepare defense, confined in 
jail more than 200 miles away from where the crime was committed, 
absent from his friends and with no means of investigating the 
charge against him. Even his meager efforts to secure witnesses 
were wholly frustrated by those who had the obligation of provid¬ 
ing a fair trial. 

B. In Smith v. United States , 53 App. D.C. 53, cited by appellant 
the court in affirming the conviction stated (p. 55) “We agree with 
the proposition that an accused is entitled to have the assistance 
of counsel for his defense, which implies that he shall have an 
opportunity to select such counsel, and further, that in the event of 
his failure so to do, counsel shall be assigned by the court, whose 
duty it shall be to render such assistance. On the other hand, the 
right to select his own counsel cannot be insisted upon in a manner 
that will obstruct an orderly procedure in courts of justice and 
deprive such courts of the exercises of their inherent powers to 
control same.” This case supports the government’s contentions. 

C. The Bergamo case, 154 F2d 31 (3rd Cir. 1946) cited by appel¬ 
lant is not in point. There the trial court in Pennsylvania refused 
to allow New Jersey counsel to represent the defendant. The 
judge stated that while he presided in the court he would not admit 
to practice in his court, any but members of the bar duly admitted 
to the practice in the State of Pennsylvania. The court held that 
to hold that the defendants in a criminal trial may not be defended 
by out-of-district counsel selected by them is to vitiate the guar¬ 
antees of the Sixth Amendment. 



7 


caused by the fact that some of the defendants were in 
prison in other jurisdictions. 

The trial of the case was later set for November 15, 1939. 
Defense counsel for Xeufield requested a continuance be¬ 
cause it was very difficult to locate witnesses due to the lapse 
of time between indictment and arraignment and because 
his client had been in jail. The request was denied. At 
that point an attorney who had been retained by co-defend¬ 
ant Flynn, solely for the purpose of obtaining bond and 
who had not entered an appearance in the case, requested a 
continuance because “Flynn was desirous of selecting his 
own counsel”. After strenuous objection on the part of 
the attorney who stated that he did not represent Flynn nor 
was he employed by him, the trial court appointed the attor¬ 
ney as Flynn’s counsel. He then denied the request of coun¬ 
sel for a continuance and ordered the trial to proceed. 
When an exception to the ruling was taken upon the ground 
that counsel had not had an opportunity to represent Flynn 
the trial court stated “Well, you have been talking to him 
for several weeks.” 

This Court in its opinion stated that the trial was con¬ 
ducted well and effectively. It distinguished the cases of 
Johnson v. Zerbst, 304 U. S. 458, 58 S. Ct. 1019, 82 L. Ed. 
1461 (1938); Powell v. Alabama , 287 U. S. 45, 53 S. Ct. 55, 
77 L. Ed. 158 (1932) and Thomas v. District of Columbia, 
67 App. D. C. 179, 90 F. 2d 424 (1937). It pointed out that 
(1) it was not made to appear at any time other than the 
moment of the motion for continuance Flynn had made 
application to be allowed to choose counsel and that his 
application was denied; (2) it was not made to appear that 
he was ignorant of his right to counsel or that he was unable 
to secure counsel; and (3) on the contrary the record shows 
that he knew of his right of counsel and that he was able to 
secure counsel having been represented by two lawyers one 
of whom was hired for a special purpose, On this point this 
court stated (73 App. D. C. at 182): 

An accused aware of his right to counsel and able to 
obtain counsel himself cannot extend the time—in this 
case from September 21, 1939, until November 15, fol- 
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lowing, a period of approximately 8 weeks—omit to 
take any steps either towards himself retaining coun¬ 
sel for the trial proper or towards securing an appoint¬ 
ment bv the court and then—at the moment of com- 
% 

mencement of trial—properly complain that unless a 
continunaee is granted in order that he may select 
counsel, he will have been denied the right of choice. 

In Swope v. McDonald and McDonald v. Hudspeth , supra, 
the facts disclose a very similar situation as is now before 
the court. There, the defendant was indicted May 4, 193S 
for robbery. He was arraigned and pleaded not guilty on 
June 10, 1938. He was found guilty on January 25, 1939. 
Sentence was imposed on January 26, 1939. Counsel for 
the defendant represented them at the time of his arrest. 
In the fall of 1938 strained relations broke out between the 
defendant and counsel because the former felt that the 
latter was not proceeding properly. In fact the defendant 
filed a complaint against counsel with the bar association. 
The attorney’s appearance was filed January 10, 1939. On 
the day of the trial the defendant arose and told the court 
that he had some recent differences with his attorney and 
desired to be represented by someone else. The attorney 
asked to withdraw as counsel. This request and that of 
defendant was refused by the trial court after it ascertained 
that the attorney had filed an appearance. No continuance 
was granted and the trial proceeded. In both decisions the 
court referred to the capable assistance rendered by trial 
counsel. It concluded that defendant had not been preju¬ 
diced nor had any of his constitutional rights been affected. 

There are three opinions written concerning the case of 
one Mitchell. Two arose in the Second Circuit Court of 
Appeals and one in the District Court for the Southern 
District of New York. The first was on a direct appeal 
(137 F. 2d 1006). The second was on the rehearing by the 
same court (138 F. 2d 831), and the third was on an applica¬ 
tion for a writ of habeas corpus (56 F. Supp. 683). All 
involved the same facts which are similar to those in the 
instant case. 
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Mitchell was arrested on February 9, 1942 and promptly 
arraigned. He was committed to the Federal House of 
Detention for failure to furnish bail. While there he com¬ 
municated with an attorney who had been recommended to 
him bv a bail bondsman. He received a visit from the 

w 

attorney on February 16, 1942. On February 20, the attor¬ 
ney advised the defendant that he would not work for him 
unless a fee was forthcoming. Despite this the attorney 
entered an appearance for defendant at arraignment on 
February 25. He requested a continuance to March 4, in 
order to plead to the indictment. On March 4, he appeared 
with defendant and entered a plea of Not Guilty and at the 
same time obtained a continuance until March 11. On 
that day the attorney asked leave to withdraw on the ground 
that he had not been paid. The Court granted the applica¬ 
tion and promptly appointed the attorney as counsel for 
the defendant. The case was reached for trial on that day 
but was continued until March 13. A further continuance 
was then granted until March 16. Immediately after the 
first witness was swx>rn, defendant arose and asked for the 
dismissal of the attorney. This request was refused very 
brusquely by the trial judge. 

In the habeas corpus proceeding, the court stated on 
page 688: 

Upon the argument the point was suggested that peti¬ 
tioner did not have counsel of his choice. All broadly 
stated, it was urged that in appointing counsel it was 
incumbent upon the court to assure itself that the 
appointed attorney enjoyed the confidence of the 
accused. Substantially, this point was already passed 
upon in the two opinions of the Circuit Court of Ap¬ 
peals affirming the conviction. I venture it only be¬ 
cause the question is presented to me on a fuller record 
than was available to that Court. Some support for 
petitioner’s argument is derived from the dissenting 
opinion in the Circuit Court of Appeals in reargument 
where the quotation “counsel of his own choosing” 
is bracketed to the quotation from the Glasser case that 
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“the right to have the assistance of counsel is too 
fundamental and absolute to allow courts to indulge in 
‘nice calculations’ as to amount of prejudice arising 
from its denial.” (138 F. 2d 834). In the Glasser case, 
the court was dealing with self retained counsel incum¬ 
bered by the court with the burden of defending a co¬ 
defendant. Here we are dealing with assigned counsel. 
... In making the assignment the court concerned 
itself with the qualifications of the appointee to per¬ 
form the task. That includes when necessary, the 
avoidance of conflicting duties on the part of the attor¬ 
ney. ... It has been my understanding that the courts 
need have no concern with the private predilections of 
the defendant for a lawyer of a specified color, (Achtein 
v. Doud, supra), for sex or age or political association; 
and that defendant may not name the lawyer whom the 
court must appoint. . . . 

It seems to me the choice must be the court’s and not 
the defendant’s and that such choice should not be sub¬ 
ject to impeachment on the ground of a claimed dis¬ 
pleasure with the appointment or lack of confidence in 
the attorney unless there is good cause why the ap¬ 
pointment should not have been made. 

The court denied the application for the writ. In the in¬ 
stant case, we have a court appointed attorney. If appel¬ 
lant could have retained paid counsel, he had the oppor¬ 
tunity to do so. In fact the attorney that he retained the 
morning of the trial to substitute for the counsel who had 
been relieved, had marked the case ready in the assignment 
part and then asked to withdraw in the trial part. 

In the instant case, no prejudicial trial conditions exist. 
It is clear that at least four continuances were had; that 
trial counsel and appellant had plenty of opportunity to 
become well prepared to try the case; that the case was tried 
well; that appellant was not illiterate nor ignorant of his 
rights; that he was not far from his home, friends and 
relatives and that appellant gave no serious reason as to 
why he wished to disrupt the orderly procedure of the court 
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by a change of counsel so as to create an abuse of discretion 
by the trial court. See People v. Shaw, 46 Cal. App. 2nd 
768, 774,117 P. 2d 34, 37 (1941). 

As the court pointed out in the habeas corpus proceeding 
in the Mitchell case, supra, the “Constitution does not guar¬ 
antee the assistance of the most brilliant counsel” (56 F. 
Supp. 68, p. 687) and where a defendant has competent 
counsel so that the proceedings do not become a mockery 
and a farce no prejudice results to defendant. See Diggs 
v. Welch, 80 IT. S. App. D. C. 5, 148 F. 2d 667 (1945), cert, 
denied, 65 S. Ct. 1576. 

II 

The Transcript of the Proceedings Disclose That All Rights of 
Appellant Were Protected and That Thorough Effective 
Assistance Was Rendered to Appellant. 

An analysis of the transcript of the trial discloses that 
appellant was competently defended. His appointed coun¬ 
sel who had been his attorney during the entire proceedings 
had even represented appellant for 18 years in all his 
matters. He had been appointed defense counsel in crimi¬ 
nal cases many times in the court below. 

His trial technique and his competency were not chal¬ 
lenged in the court below nor is it challenged in this Court. 
Counsel’s cross-examination was more than adequate and 
truly reflected a complete knowledge of the facts, issues and 
probems confronting appellant. 

It is readily apparent from a reading of the transcript 
that appellant’s constitutional right of effective assistance 
of counsel was fully protected. In fact it would seem that 
newly appointed counsel on the following Monday might 
not have properly tried this case sufficiently in a manner 
fully protective of appellant’s rights even though the issues 
on their face appeared simple. Appellant joined in his 
defense and took the stand in his own behalf. His manner 
of speech clearly indicated a fluency of well-spoken English 
denoting a good formal or self-taught education. This is 
not an appellant so illiterate, so uneducated, so penniless, 
far from relatives or friends as has been pointed to by some 
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courts. This is a confirmed criminal (R. 186) who knew his 
rights with regard to counsel and who bv his acts in re- 
taming counsel was aware of the problems confronting him. 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Victor Caputy, 

Nathan J. Paulson, 
Assistant United States Attorneys. 
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